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by a Canadian court.55 Both Cheshire, who is the most
vigorous advocate of this view among the text writers, and
the Saskatchewan court seem to be influenced by American
ideas. There remains, however, a twofold difference from the
American rule: on the one hand, not all contracts are ex-
empted from the law of the domicil; on the other hand, the
law of the place of contracting is not followed unless it governs
the whole of the contract. We shall have to examine this latter
point when discussing the law governing contracts.
(b) Former Italian system. The rule that an individual's
capacity is determined by his personal law is clearly established
by the Italian Civil Code.56 Hence, a contract made by a mar-
ried woman of Italian nationality is held valid by the Italian
courts, even if made in a country where a married woman can-
not contract without her husband's authorization,37 and her
husband happens to be a national of that country. So far as
mercantile transactions are concerned, however, article 58 of
the Commercial Code of 1882 provided that capacity of the
parties is determined by the law of the place of contracting.53
The coexistence of these two different rules raised some minor
problems that might have been overcome. But the fact that
the two rules are theoretically antagonistic was much stressed.
Recent critics have expressed their preference for the rule of
the Commercial Code which is based upon the consideration
that commercial transactions are concluded speedily and with-
out the felt necessity of inquiring into the other party's nation-
ality and capacity.59 Nevertheless, the commercial rule has
55 Bondholders Securities Corp. v. Manviile [1933] 4 D. L. H. 699 (Sask.).
Cf. FALCONBRIDGE, 3 Giur. Comp. DIP. 155, 156.   There seems no doubt, on
the other hand, that the law of the domicil governs capacity for engaging in
other transactions, see i JOHNSON 183.
56 Italy: C. C. (1865) Disp. Prel. art. 6; C. C. (1942) Disp. Prel. art. 17
par. i.
57DiENA, Clunet 1920, 77. Under Italian law a married woman as such is
no longer subject to any incapacity (Law no* 1176 of July 17, 1919).
58 See DIENA, Clunet 1920, 79.
59 See FORMIGGINI, 29 Rivista (1937)  39, 40 n- 15 be criticizes art. z of
the Geneva Convention, where the national law is adopted as the general rule '
(see su'pra p. 187), as a step backwards.